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Welcome

to the back to school edition.
With the summer holidays a
distant memory this term's
newsletter offers up some
quick revision notes on all
the news relating to the
additional support needs
sector over the last few
months. Having got back
up to speed we then focus
on the fundamental issue of rights of children and having
those rights enshrined in the law of Scotland. The Scottish
Government has undertaken to follow the lead of the Welsh
Government and incorporate the UN Convention on the
Rights of the Child into national law. Although it is not yet
clear how this will be done, the proposal excites me for two
reasons: the first, and primary reason, being the fantastic
opportunity this offers to all children across Scotland, to have
their rights and issues taken into account in every decision
made by public bodies across the country. The secondary
reason is the opportunity it affords me, born in Swansea, to
illustrate my article with the Welsh flag…
The Consultation on this topic has just closed, and I take the
opportunity to consider which rights are most applicable to
the education sector, and to discuss the mechanism by which
children will be able to assert and defend these rights once
they become law. Again the template for this comes from
Wales, and they should be applauded for their progressive
approach to children’s rights – ensuring that they have been
central to government decision making since 2011.
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Because not everyone is as forward-thinking as the Welsh
Children’s
Rights
| Equality
| Inclusion
Ministers,
when I was
still at
school I collected
signatures
on a petition calling for the UK Government to ratify the
UN Convention on the Rights of the Child. I was doing this
before the start of a physics class and our teacher, displaying
the natural curiosity which led him to the sciences in the
first place, asked what I was doing. I explained, and our
teacher uttered the immortal phrase – “With rights, come
responsibilities”. In doing so, he became the first in a long line
of adults keen to tell me why children’s rights are qualified in
this way. While this was a few decades ago, it is an attitude
that is often still embedded in society today.
So let me be clear. Children’s rights do not come with
responsibilities. That is not how rights work. The rights
contained within the UNCRC don’t have to be earned. They
are not just for ‘responsible’ children who fit into the right
boxes. They are universal – for every child, in every school
(or not at school), in almost every country across the world.
We’ve come a long way since that petition – let’s make
Scotland’s next step on this journey a big one!

Iain Nisbet

Education Law Consultant

Catch up with me here...
»» 1 0 October 2019
“My Life, My Needs”, SENSE
Scotland, Glasgow
»» 29 October 2019
Kindred AGM, Edinburgh
»» 2
 7 November 2019
“Additional Support for Learning”
Seminar, Scotland Policy
Conferences, Edinburgh

Notes on the News
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It’s been a reasonably quiet few months since my last newsletter, education news seemingly taking a
break for summer along with the schools. Nonetheless, there have been some important topics that have
hit the newsstands and my blog, and have now made it into this edition’s news review.

Back in April, the Scottish Parliament passed a motion to
undertake a review of the operation of the presumption
of mainstreaming policy. In light of this, the Education and
Skills Committee gave a clear view that mainstreaming
in practice needs support. In a letter to John Swinney,
Secretary for Education and Skills, they supported the review
calling for the recommendations in the 2017 publication
‘How is Additional Support for Learning working in
practice?’ to be considered. They expressed concern that
‘the policy to include is having the opposite effect in
some circumstances due to a lack of resources’. The
recommendations are discussed in more detail on my blog,
but they focus on the collation of data to enable a better
understanding of issues such as schools’ approach to all
forms of exclusion, numbers of appropriately trained support
staff and a financial review to ensure spending is in line with
need.
The use of Co-ordinated Support Plans (CSPs) was also
highlighted by the Committee as an area in need of a standalone piece of work, following on from the sterling work
to raise awareness of the issue by Prof. Sheila Riddell of the
University of Edinburgh. John Swinney responded to these
concerns in May and has confirmed that a review of the
implementation of additional support for learning policy will
be undertaken – and this will include a review of CSPs. When
this will happen has not yet been confirmed. The fact that
it requires to be carried out in partnership with COSLA and
ADES means that there is some work to be done to agree the
scope and terms of reference before commencement. It is
hoped that progress on this has been made over the summer
break and the agreed terms will be reported very soon.

May saw the blog celebrate Deaf Awareness Week with
an insight into the people and organisations that inspire
me, alongside a synopsis of the rights of deaf children in
Scotland’s schools. I had the pleasure of speaking with
Alasdair O’Hara, Head of Policy and Influencing at the
National Deaf Children’s Society (Scotland) to get an idea of
the current picture of support for deaf pupils in Scotland’s
schools. He told me that ‘Deafness isn’t a learning disability
and we know that deaf children can do just as well in life
as any other child, so long as they get the right support’.
Deaf children are now 30% less likely to collect Highers or
Advanced Highers than their hearing classmates. These
statistics have been reinforced in a recent article on the
BBC website which indicates that deaf children are eight
times more likely to leave school with no qualifications than
their hearing classmates, with 29% going to University as
opposed to 45% for hearing students. And according to TES,
those deaf children who come from deprived areas are even
more likely to struggle. With Scotland’s schools experiencing
a reduction by a third of specialist teachers in this area we
have some way to go before this attainment gap is closed.
Learning Disability Week was also in May, with a theme for
2019 of community. My blog post marked the week with
a consideration of all the benefits that inclusion within a
community has for everyone.
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In June the Scottish Government published revised guidance
on school attendance. The guide is called Included, Engaged
and Involved Part 1: A Positive Approach to the Promotion
and Management of Attendance in Scottish Schools. Pupils
with additional support needs have lower attendance
rates (88.6% compared to 92.1% in mainstream schools),
so I immediately checked the guidance for any mention
of strategies required to support children with additional
needs in attending school. Sadly, only half of one page out
of fifty specifically addresses these issues. That said it does
acknowledge that non-attendance can relate to additional
support needs, and where that is the case, the school
should use staged intervention processes to ensure that
where barriers to learning are identified the appropriate
support is put in place. With non-attendance among pupils
with additional support needs also closely linked with the
use of exclusions (formal and informal), schools should be
augmenting this basic advice to ensure that every child is
provided with the right environment to learn.
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Finally, from 1st August this year, every education authority
in Scotland should produce an annual ‘Seatbelt Statement’
which demonstrates how it is complying with its duties under
the Seat Belts on School Transport (Scotland) Act 2017. The
main obligation under this Act is to ensure that all school
transport providers have a seatbelt on their vehicle for every
child that needs to travel. However, guidance published to
support the legislation also focuses on how the authorities
will encourage, assess and monitor seatbelt usage on all their
school transport. It is not enough to provide a seat belt; steps
also require to be in place to ensure they are being used.
To find out more please visit my facebook
page, website or send me a tweet.
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This month the Scottish Government closed its Consultation on incorporating the United Nations
Convention on the Rights of the Child [UNCRC] into Scotland’s domestic law. The overall aim of doing so
is to ensure that all policy, law and decision-making in Scotland takes into account children’s rights and
empowers them to know, understand, assert and defend them, where that is needed.
This commitment is great news in principle, but how it will
be incorporated into the law of Scotland is a question which
has not yet been resolved. Wholesale legislative change? Or
piecemeal changes to domestic legislation that could see an
overall weakening of rights for children and young people in
Scotland?
It will come as no surprise to regular readers that my
preference is for the most comprehensive incorporation
possible. In my response, I supported full incorporation of the
UN Convention into Scots law by drawing on the mechanisms
used to embed the European Convention of Human Rights
into UK law and those used in the Equality Act 2010 to
introduce the public sector equality duty. By combining
these two approaches, public authorities would be explicitly
prohibited from acting in a way which is contrary to the
UN Convention (with breaches subject to challenge in the
Courts) and required to plan proactively to improve levels of
compliance and promote the UNCRC rights.
I also supported the call to introduce a Children’s Rights
Scheme that mirrors the one already in place in Wales. In
2011, Wales became the first country in the UK to make the
UNCRC part of its domestic law, and a critical part of that
incorporation was the development of the Children’s Rights
Scheme.

The Duty
The duty imposed by the Rights of Children and Young
Persons (Wales) Measure 2011 (the Measure) extends to all
Welsh Ministers. In Scotland, it is hoped the duty will extend
beyond the Scottish Government to all Scottish public
bodies.
The extension of any duty in Scotland beyond the Scottish
Ministers is made possible due to differences in the
devolution settlements in Scotland and Wales. It was not until
2017 that Wales’ devolution model included reserved and
devolved areas. The devolved matters in which the Assembly
can legislate are limited and do not include, for instance,
Education, Health and Social Work or – importantly – local
government, as is the case in Scotland. These differences
mean that incorporation of the UNCRC into Scots law has
the potential to offer much broader protection to children
in Scotland. The devolution of local government matters to
Scotland, in particular, means that incorporation can impact
the actions of not only the Scottish Parliament but public
bodies across the country.
In Wales, the duty provides that the Welsh Ministers should
have due regard to the UNCRC when exercising any of their
functions. As noted earlier, my hope for Scotland is that a
stronger duty prohibiting public bodies in Scotland from
acting contrary to the UNCRC is included in any legislation
drafted.
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In both countries, however, the introduction of a Children’s
Rights Scheme is seen as being integral to success. As the
reach in Scotland is potentially far greater, a clearly defined
process for all public bodies to follow in considering and
applying the UNCRC in all decision making would be
beneficial.

The Scheme
In Wales, the Measure set out the need to draft a Scheme
to raise awareness of children’s rights and increase
transparency. The Scheme would set out the arrangements
the Welsh Government has made, or propose to make, for
the purpose of securing compliance with the duty of due
regard. The latest Scheme was drafted in 2014.
To ensure that the Welsh Ministers comply with their duty,
the Scheme covers areas such as:
»»Ensuring appropriate training is in place to raise
awareness amongst staff, Ministers and the general
public.
»»Putting a Children’s Rights Impact Assessment (CRIA)
process in place.
»»Setting out accountability and compliance measures.
»»Providing information on how the Welsh Ministers can
be held to account.
»»Ensuring the Scheme is revised as necessary.
»»Ensuring a clear understanding of roles and
responsibility about all of these elements.

Clear Process
The CRIA process is the lynchpin of the scheme in terms
of offering a path for officers to follow when decision
making. The process encourages the user to think about
the potential relevance of their work on children and
young people within the context of the rights as set out
in the UNCRC. If the view is that the work is relevant to,
and impacts on, the rights of children then there is a
six-step template to follow to ensure that every care is
taken to identify and protect children’s rights. The vision
is that the template aids a consultative process with the
relevant stakeholders (including children themselves). The
completed CRIA is used in ministerial decision making and
is recorded and stored.
The benefit of embedding a similar system in Scotland
would be that children’s rights are given the necessary
priority in decisions that matter to them, throughout all of
Scotland’s public bodies – including education authorities.
A requirement to document and store the consultative
process offers transparency and, ultimately, a route to
redress when things go wrong.

Accountability
Accountability is a huge part of the Scheme's purpose,
and the CRIA process is an important part of that. The
transparency in decision making it provides could provide
a straightforward route to challenge in the Courts should
things go wrong. This is particularly helpful in Wales where
there is no right to redress included in the 2011 Measure. It
is hoped that any Scottish legislation would include such
a right. Indeed, in the draft bill proposed by together (the
Scottish Alliance for Children’s Rights), a direct right of
action, similar to that found in the Human Rights Act 1998
is included. Nonetheless, there are many other forms of
redress available without resorting to the Courts, and the
Welsh Scheme includes a section on challenging decisions.
While judicial review in the courts is one of them, the Scheme
outlines all the other routes to raise a complaint such as
contacting the Children’s Commissioner for Wales who has
legal powers to undertake a review.

Support
Perhaps more importantly, the Scheme also details the
avenues of support children have should they require to
make a complaint and the ethos behind the Scheme is to
empower children to learn about their rights and enforce
them.

Conclusion
Although the extent of incorporation of the UNCRC may
ultimately be different in Scotland and Wales, both countries
are committed to enhancing the lives of the children and
young people who live there. Incorporation of the UNCRC
is only part of that process. Putting in measures that will
promote and support those rights – and ultimately ensure
compliance – is critical to success. The Welsh Children’s
Scheme offers a good template and ethos for Scotland
to emulate. Done well, the children of Scotland can look
forward to enjoying an unprecedented level of protection
across education, health, social care and beyond.
To find out more please visit my facebook
page, website or send me a tweet.
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Dekko Comics

Dekko Comics make reading and learning fun;
containing colourful comic strip stories they teach
the school curriculum in an entertaining way.
Building on the philosophy that when something is
fun, it is naturally stimulating and motivating Dekko
Comics uses words, pictures and humour to make
educational content more easily accessible to all.
Aimed at children between 8 - 14 years of age these comics
have been extensively tested in schools and shaped by
feedback from pupils, teachers and parents. Dekko Comics
have proved helpful for children with dyslexia, autism and
ADHD – although not exclusively so – who might struggle at
school but respond better to sensory learning.

Background
Dekko Comics utilises a technique that Rossie Stone –
founder and creator – developed while at school. As a
dyslexic person, he had not performed well in class and
struggled come exam time. His strengths lay in art and
creativity, and by turning his revision notes into comic strips,
he began to retain information more effectively. He soon
received his first A grade! It was a revelation and one that
helped launch Dekko Comics.

How do they work?
Children of all learning types enjoy reading the comic strips,
and while doing so, they absorb the information that they
contain. A child who reads one of these stories at least four
times a week will learn the educational material inside well
enough to answer questions about it correctly. New evidence
is emerging from studies at both Sheffield Hallam and
Glasgow universities that show the effectiveness of the comic
format in the education environment.
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Dekko App
To complement the comics, we have launched our app called
‘Dekko Reader’.
It allows readers to access the comics on their iPhones and
iPads and provides some additional functions to make
the experience even more user-friendly for children with
additional support needs. These features include:
»»A coloured filter overlay that can be automatically
applied and changed to help children with dyslexia.
»»Panel-by-panel navigation for those with visual stress.
In the future, we aim to add:
»»A function which allows readers to change how many
words are in the speech bubbles - so that even a child
who is older but of a lower reading level can read and
improve on age-appropriate content.
Dekko Reader allows us to make educational reading
material accessible to ALL types of learning differences and
difficulties.

Tutoring
We have a tutoring service available with Rossie Stone.
These one-on-one sessions teach children how to find their
fun study technique in the same way he did. This provides
them with the ability to take on any school struggle with
confidence and independence, rather than just helping them
improve in one particular subject area.

Workshops
Rossie Stone can come and visit your school to take you
through his journey from drawing his study comic strips to
creating Dekko Comics, demonstrating the techniques to
enable you to apply his methodology yourselves. Always
popular he has delivered over 100 workshops since 2016.

Bespoke comics
We also make comics for other organisations looking to make
their message more accessible and engaging to all.

You can find out more on our official website, at
www.dekkocomics.com.

How To:

Know your Child's Rights
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The United Nations Convention on the Rights of the Child (UNCRC) is already binding on the UK
Government as part of international law and is something to which the Scottish Government at least
attempts to adhere.
In the education sector, it is already part of the lexicon of
many schools (especially those who have or are working
towards the UNICEF Rights Respecting Schools Award). No
school, teacher or educationalist sets out to deliberately
breach a child’s rights; but, as the judge in the 2017 case
of R v London Borough of Islington [2017] EWHC 1440
(Admin) (referring to the European Convention on
Human Rights) noted, benign intentions are not enough.
“The facts before the court in the present case illustrate
just how easily this important right can be casually violated,
without any deliberate decision on the part of a public
authority to exclude a child or refuse entry to a school, and
without malice or bad faith on the part of the public servants
involved. It is a salutary reminder to all local education
authorities and their staff that in performing their day-today functions, they are discharging the United Kingdom’s
obligations under the convention”

But which rights, in particular, are most relevant to
education? Of course, on one view, they all are –
but I have listed below those which I feel have the
biggest impact in this field.
Article 1: The UNCRC applies to everyone under the age of
18.

Article 3: In all actions concerning children, the best

interests of the child must be a primary consideration.
This principle is specifically written into various pieces of
legislation in Scotland, e.g. the Children’s Hearings (Scotland)
Act 2011, Adoption and Children (Scotland) Act 2007, Victims
and Witnesses (Scotland) Act 2014 and the Looked After
Children (Scotland) Regulations 2009. However, there is
no specific use within an educational context. Other UK
jurisdictions have made use of the “best interests” test within
this field. Section 51 of the Additional Learning Needs and
Education Tribunal (Wales) Act 2018 provides that one of the
exceptions to the presumption of mainstreaming is where
educating the child elsewhere would be in the best interests
of the child. Article 31 of the Education (Northern Ireland)
Order 1996 allows for pupils to begin school at a later or
earlier date than their birth date would indicate if it is in the
best interests of that child.
Some might argue that the principle is applied in practice in
Scotland, but it is also fair to say that the law is written in a
way in which the education authority and parents have rights
– and children are the passive recipients. Full incorporation
of the UNCRC would bring this principle firmly into the
education sector.

Article 5: Requires respect for the responsibilities, rights

and duties of parents (or guardians) to provide appropriate
“direction and guidance” to the child – in a manner
consistent with the evolving capacities of the child. Parents
have an important role in assisting their children in exercising
their rights under the UNCRC.

Article 12: Children have the rights to express their views

in all matters affecting them. This has reasonably good
implementation already within education law (cf. Section 2(2)
of the Standards in Scotland’s Schools etc. Act 2000). Within
the additional support needs field, in particular, the new My
Rights, My Say service has been a welcome step forward.

Article 14: Children have a right to freedom of thought,

conscience and religion. Much of what education law has
to say on this is directed to the religious (or other) beliefs of
the parents. These may not always be the same as the other
parent’s, let alone the same as the child’s. Incorporation
will have a potentially significant impact here on things like
religious observance in schools.

Article 23: Disabled children “should enjoy a full and

decent life, in conditions which ensure dignity, promote
self-reliance and facilitate the child’s active participation in
the community.” Special care and assistance is to be provided
with a view to the child “achieving the fullest possible social
integration and individual development, including his or her
cultural and spiritual development.”
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Article 28: Children have a right to education. This is

reflected (for children of school age) in Section 1 of the
Standards in Scotland’s Schools etc. Act 2000.
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Article 29: Education shall be directed to the development

of the child’s personality, talents and mental and physical
abilities to their fullest potential. This has been incorporated,
word for word into Section 2(1) of the Standards in Scotland’s
Schools etc. Act 2000.

Article 31: The right of the child to rest and play, this

Article also requires the UK to encourage the provision of
appropriate and equal opportunities for cultural, artistic,
recreational and leisure activity.

Once incorporated (depending on the model of
incorporation adopted by the Scottish Government)
the obligations under the UNCRC will be directly
relevant and applicable to every child in Scotland.
All legislation would require to be interpreted
in accordance with these rights, and a failure to
comply with the rights set out in the UNCRC would
be subject to potential legal challenge by, or on
behalf of, a child or children.

Iain Nisbet
Education Law Consultancy

To find out more please visit my facebook page, website or send me a tweet.
General enquiries: nisbetia@gmail.com
Casework enquiries: iain@cairnlegal.co.uk
Want to receive a copy of my quarterly newsletter straight to your inbox?
Then drop me an email, and I’ll make sure you do.
This newsletter is written by Iain Nisbet, education law consultant. It is intended to provide information
and views about education law and policy and related topics. It is not a substitute for legal advice,
and should not be relied upon in pursuance of any legal right. You should consult a solicitor about the
individual facts of your case.

